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Older Retirees and Health Care Costs

Many employers these days face the need to reduce costs, whether that means eliminating jobs or cut-
ting compensation or benefits. Whenever the need to tighten the belt arises, so do questions about set-
ting retirement ages and structuring retirement incentives.

As we discussed over a year ago (“Mandating Retirement—Is It Time for the Gold Watch?” December
2006"), employers may not require employees to retire at a certain age, except in a very few situations.
The EEOC and the courts have steadfastly held that mandatory retirement for employees at any age vio-
lates the Age Discrimination in Employment Act (“ADEA”). Cutting jobs by requiring those 65 or older to
retire is not an option.

Recently, however, the EEOC and the U.S. Supreme Court have agreed that employers who provide
health insurance benefits for their retirees may reduce those benefits once a retiree reaches age 65.
Why is this age-related treatment legal? Retirees at age 65 are eligible for Medicare, and as long as an
employer is reducing benefits because its retirees automatically have this coverage—not because they
reached a certain age—then the reduction does not violate the ADEA.

Changing existing benefits for employees and retirees is complicated. Sometimes those rights are
vested and may not be changed for those who have already earned them. But, the Supreme Court’s
ruling means that new benefits programs may be structured so that health care coverage drops or disap-
pears at age 65.

This decision means that employers who are reducing their workforces can offer continued health cover-
age as part of early retirement incentives, without having to maintain that coverage indefinitely. This
flexibility should help employers develop incentive packages that lead employees to leave work voluntar-
ily, so that fewer workers will be forced out as employers look to save on personnel costs.
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