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Mandating Retirement: Time for the Gold Watch?

Contrary to popular belief, as a general rule, it is not legally permissible for an employer with 20 or
more employees to mandate that employees retire once they reach a certain age. Similarly, it is a
violation of the Age Discrimination in Employment Act of 1967 (the “ADEA”") to refuse to hire a can-
didate based on estimates of the time the candidate will remain in the workforce. Before 1986, the
ADEA prohibited discrimination against applicants or employees between the ages of 40 and 70. In
1986, however, the ADEA was amended to lift the maximum age limit. Now, if the ADEA applies,
all individuals are protected from age discrimination once they reach age 40 for as long as they re-
main in the workforce.

While the ADEA restricts mandatory retirement based on age, the Act permits the following:

e Employers may require that certain employees age 65 or older retire if they: (a) are em-
ployed in a “bona fide executive” or “high policy-making position” for the two years immedi-
ately before retirement; and (b) are entitled to an immediate, nonforfeitable annual retire-
ment benefit of at least $44,000.00 from the employer's pension, profit-sharing, savings or
deferred compensation plan (or any combination of these plans).

e An employer may discriminate on the basis of age (generally favorably) if the employer is
observing the terms of a bona fide seniority system, but the seniority system cannot man-
date involuntary retirement.

e Employers may consider age where it is a “bona fide occupational qualification” (“BFOQ")
necessary to the normal operation of the business, but this exception is extremely narrow
and has been applied successfully only to a few safety-sensitive jobs (e.g., commercial pi-
lots). Even then, the exception is controversial and has generated litigation.
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For additional information on this or any other labor and employment topic, please contact any
member of the Labor and Employment Team.

The firm restricts its practice in the labor and employment area to the representation of manage-
ment.
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